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MINDARIE KEYS EASEMENT 
Grievance 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [9.51 am]:  My grievance is to the Minister for Planning and 
Infrastructure concerning a planning decision affecting an easement in Mindarie Keys.  I have been approached 
by the owners of Waterford Apartments in Mindarie Keys about a public easement that runs in front of their 
property on the marina, between the apartments and the waterfront.  My understanding is that when the 
apartments were initially built the plan was for a boardwalk to run for the entire length of the marina allowing 
public access to the waterfront.  The boardwalk was to connect public open spaces and add significant public 
amenity for visitors to the marina and owners of the waterfront houses.  This has not occurred.  The property in 
question is the only one in the area with such an easement.  The next set of apartments has no connecting 
boardwalk and there is no way to extend the current easement along the waterfront in the future.  As it stands, the 
easement effectively runs the length of the Waterford Apartments and then terminates.  A gate was recently 
installed at the entry to the easement at the expense of the council of owners.  The Department for Planning and 
Infrastructure allowed this to prevent members of the public entering onto the easement at night.  It was allowed 
in order to prevent some of the problems that I will address in this grievance.  It was essentially to prevent 
members of the public falling into the water at night and to help improve security measures for residents after a 
number of unpleasant incidents with intoxicated patrons of a nearby hotel.   

The owners of Waterford Apartments do not believe that the department’s measures go far enough in this 
instance.  They have been trying for some time to have the easement surrendered by the Department for Planning 
and Infrastructure.  The view of the council of owners of Waterford Apartments is that the easement runs only in 
front of their properties, adds no public amenity to the area and should be surrendered by the department.  The 
City of Wanneroo has supported their efforts in this regard.  In April this year the Department for Planning and 
Infrastructure wrote to the city in respect of the matter and rejected the proposal to surrender the easement.  In 
part, the department stated - 

. . . the boardwalk does serve a strategic purpose in terms of providing a pedestrian linkage to part of the 
marina. 

The only part of the marina that this boardwalk serves as a pedestrian linkage to is the private jetties, moorings 
and watercraft belonging to the owners of Waterford Apartments.  This very access has led to a number of 
incidents of theft from boats moored at the private jetties.  Although I am aware of incidents of petty theft in the 
marina, the owners of Waterford Apartments strongly believe that public access to the boardwalk serves only to 
encourage more serious theft from their watercraft.  The boardwalk also constitutes a significant public liability 
risk.  It is relatively narrow and lacks either a safety rail or a fence.  Most importantly, it lacks any means of 
exiting the water should a member of the public fall in.  There is a gap of at least one metre between the water 
and the top of the boardwalk or any of the private jetties.  The gap would make it difficult for adults to pull 
themselves from the water should they fall in.  If an unattended child found his way onto the boardwalk and fell 
into the water, it would be exceedingly difficult for him to find any means of exiting the water.  There are no 
ladders along the boardwalk.  When I visited the area recently I saw no life preservers or flotation devices.  If a 
child went onto the easement, it would be all too easy for him to fall into the water as no barrier exists.  The 
child would need to be able to swim for some distance to the nearest point at which he could pull himself from 
the water.  To make the situation worse, during strong spring tides the entire boardwalk can be flooded.  I have 
seen photographs of the boardwalk during the most recent spring tides.  The entire boardwalk was under water.  
This poses an even more serious risk to the public if the easement cannot be closed to public access. 

A number of incidents of threatening and antisocial behaviour have occurred on the boardwalk.  The hotel at the 
marina is only 100 metres away.  Intoxicated patrons have made their way onto the easement at night.  The 
problem is compounded by the fact that the easement is separated from properties at Waterford Apartments by 
only a low picket fence.  The fence can be jumped over easily by an intruder who will land only a few metres 
from residents’ living rooms.  Security is of tremendous concern to all the residents of these apartments.  
Although the installation of a gate recently has been of some assistance, a significant problem still remains.  
Members of the public are free to come and go during the day.  As the minister will be aware, the majority of 
burglaries in Western Australia occur during daylight hours. 

I recently visited the apartments, at the request of the council of owners, and viewed the easement.  I can see no 
value in retaining the boardwalk as a public easement.  I could understand the wish of the Department for 
Planning and Infrastructure to retain control of the boardwalk if it served some useful public purpose.  Public 
access to our beaches and oceans is an important planning principle and is supported by this Labor Government.  
We should not be building private enclaves in which only some people can access our waterfront.  I believe it 
was probably the original planning purpose behind the building of the easement.  However, the purpose was not 
fulfilled in the planning of the rest of the development.  As I stated earlier, it is my understanding that Waterford 
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Apartments are the only buildings in the marina with such an easement in front of the property.  The secretary of 
the council of owners agreed that they would have no argument if the easement ran the entire length of the 
marina; they would not have a leg to stand on.  However, this is not the case.  As such, the easement serves no 
purpose.  It does not provide a public thoroughfare to anywhere other than the private apartments.  Its existence 
provides no additional amenity to members of the public.  There are many other places in the marina from which 
to access the water should people wish to do so.  It poses a significant hazard should it remain open to the public.  
It also poses a significant security risk to members of the public.   

In my view, the former planning minister failed in his duty when he allowed this development to proceed.  The 
Minister for Planning and Infrastructure and I well know of some of the other doozey decisions he made about 
Mindarie.  To build a public easement that goes nowhere and links up with nothing seems to be a very strange 
planning decision.  The decision seems typical of many made in the northern suburbs under the previous 
Government. 

The wish of the residents of the apartments is for the Department for Planning and Infrastructure to surrender the 
easement.  I support that desire.  I can see no benefit in the easement remaining in public hands.  Will the 
department reconsider its decision and accede to the request of the residents to surrender the easement to the 
council of owners of Waterford Apartments? 

MS A.J. MacTIERNAN (Armadale - Minister for Planning and Infrastructure) [9.58 am]:  I thank the member 
for the grievance and for giving plenty of notice.  This has been a very vexed issue, as often the issue of public 
access ways leads to a great deal of conflict between adjoining landowners and the rights of the public.  
Unfortunately, it is also the latest in a very sorry tale in the development of Mindarie.  Not many people have 
been covered in glory by the way in which the planning for Mindarie unveiled.  It was quite clear when the 
original project agreement was made in 1986 that there was to be public access along the waterfront.  However, 
when the matters were signed off by the then Planning Commission and the Department of Planning and Urban 
Development, for some reason those public access ways were simply not provided.  A plan and an agreement 
were in place, but when the diagrams of survey were signed off, no provision was made on them for a public 
easement.  Hence, the public has been denied the access that it should have had and which this Government will 
make sure it has with any future developments.  That was a very unfortunate set of circumstances.  Three reports 
were prepared some time in the 1990s and all reflected on this very troublesome development - one by the 
Crown Solicitor, one by the Auditor General and one by the Public Accounts Committee.  All reports expressed 
concerns about the failure to protect the public interest.   

The final lot that was developed was the waterfront apartments lot.  The development of that site was opposed by 
the council on a number of grounds, one being the lack of public access and another the scale of the 
development - it was felt that it was too dense.  I understand that there was a need for an access way over crown 
land, which the Department of Transport at that time did not support.  The then Minister for Planning sought to 
resolve this issue; I understand that the matter came to him on appeal.  In an attempt to negotiate a settlement, he 
made it a condition of the planning approval that the easement that was meant to apply across the whole structure 
plan area at least be reinstated as a condition of the planning approval for this lot.  Frankly, I understand his 
motivation for doing that; he was trying to retrospectively provide something following the unfortunate history 
of this development.  The developer agreed to that provision at the time in order to get the development through.  
That was subsequently reinstated.   

Many of the concerns that the member raised would be common to the many boardwalks in our ports and 
marinas.  It is not realistic to provide, and I do not think the community would want, safety railings along every 
jetty and public access way.  There are certain risks inherent in walking alongside the water.  I do not think that 
we can pretend that we can remove every one of those risks.  The member acknowledged that she would support 
the original concept of the boardwalk.  I do not accept the safety arguments, because they would require the 
Government to close boardwalks in Fremantle, Exmouth and a range of other areas.   

The real substance of this question is whether the public gets any value out of this access way.  I understand the 
attempt of the previous minister.  The question is whether this attempt actually achieved anything for the public, 
and, if anything was gained, whether it outweighed the inconvenience perceived by the landowners and 
unitholders.  That is a matter that we must assess.   

We will have to get some more detail on this point, but I note that part of the advice that I have received is that 
part of the easement is in fact crown land.  I have asked the department to find out precisely which part of the 
easement is involved.  I do not think we would propose to transfer crown land in this area into private ownership.  
That will be a limiting factor. 
I propose to write to the council.  Although this is not strictly a public access way, the issues are the same as for 
a public access way; that is, the detriment to the landowner versus the benefit to the broader community.  I will 
ask the council to prepare a report and then to advertise for public submissions to be made on the report.  If we 
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are to trade off a public right, it is important to have a mechanism in place to give the public an opportunity to 
comment before a decision is made.  I accept that we need to look at whether any ongoing value is served to the 
broader community from the access way.  That will then have to be balanced against the problems created for the 
owner.  We undertake to do that as a result of the member’s advocacy and to report back on the outcomes.   
The SPEAKER:  Grievances noted. 
 


